Telling Your Client’s Story of
Injustice on Appeal

3 take aways
Importance of client centered representation
How to develop your story of injustice

How to tell the story and WIN

Caterpillar?
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Butterfly?

sary the
Gu%%orffy, rag b a(g

Lwias sl a

caternillar

But, I don't have time . . .
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Why we have to make the time

What’'s yOUX story?
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Stinks Shameful

Unfair Wrong
Unjust

Dishonorable

REVADEE]

Identify the
trust
relationship

Telling the
story of
injustice —
innocence.
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Trial counsel
_ failed to
|nvest|%ate
that the
victim’s

nephew kille
is aunt,

Telling the
story of
reduced

This was a
street fight,
not a
deliberate
killing
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Justice for

sale
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How to tell our client’s story

How to tell our client’s story

How to tell our client’s story
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How to tell our client’s story

Facts move people, but only if
they evoke emotion
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ACCURACY

Why Use Visuals?

The Learning Pyramid

LeCture

Reading

Audio Visual

Demonstration

Discussion Group

Practice by Doing

Teach Others

Source: National Training Laboratories, Bethel Maine
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Brain
Science

fMRI

Marketing Research

Image and Text
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Text Only Brain Image

“Persuade With Pictures”

http://www.neurosciencemarketing.com/blog/articles/
persuade-with-pictures.htm

10/28/2020
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Types of Graphics

Photographs/Exhibits

r

Crime Scene Photos
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OFFENDER POPULATION SEARCH

Supervised Population Electronic Repository

Criminal Justice Information System _

OT BE ARRESTED SOLELY ON THE BASIS OF INFORMATION
DISPLAYED ON THIS SITE

This Information is Current as of: Mar 15 2010
5:17AM

NICHOLAS, DAVID G NICHOLAS, DAVID G
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de liLecations

10/28/2020

Strawberry

2% T

Blueberry
3% T2 . Pumpkin

36%

Lemon
meringue
4% s,

Chocolate - - - - - 2
9%

Sweet potato ---- - = “*~~. Apple
10% 14%
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a motive to kill Diana (Tr. 506-07).

B. Circumstan Evidence:
Against The Accused v. Another Who Is Not Charged
Respondent also advocates inequitable evidentiary rules when discussing evidence that

another committed the crime. The state could adduce circumstantial evidence to meet its burden of

proving a defendant guilty beyond a reasonable doubt (Resp. Br. at 39-45); yet, under the Sixth
Amendment right to present a defense, the defense could never present circumstantial evidence that

another actually committed the crime, no matter how strong the evidence (Resp. Br. at 26-27). The

defense, according to respondent, is limited to presenting direct proof, that another committed some
"act" connected with the crime. Id. The inequity of this double standard is obvious. The facts here

highlight the unfairness. Even though more evidence pointed to Malloy as the killer than to Mr.

Butler, the jury could never hear it.

“Bare Suspicion”?
Evidence That Malloy Murdered His Aunt

Motive
had a drug problem and desperately needed

money;

his girlfriend was killed eleven days earlier and
Malloy had id iy debt:

“Proof Beyond A Reasonable Doubt”?
E

Commented on diamond ring when he first saw
Diana in December, 1987 and ring was missing
from her body;

Beneficiary of her life insurance polices;

«

“Bare Suspicion®?
idence That Malloy Murdered His Aunt

Motive
had a drug problem and desperately needed
money;
his girlfriend was killed eleven days earlier and
because Malloy had not paid his drug debts;

repeatedly stole from his own grandmother,
mother, and girlfriend;

was recently denied money from his
grandmother, when her son, Rob Hanson, had
taken over her finances;

had recently been denied access to his mother’s
jewelry because Diana was keeping it;

“Proof Beyond A Reasonable Doubt”?
Evidence That Jim Butler
Murdered His Wife
Motive
Commented on diamond ring when he first saw
Diana in December, 1987 and ring was missing
from her body;

Beneficiary of her life insurance polices;

Jim and his wife had financial problems;

Opportunity
lied to the police about his whereabouts at the

time of the murder;

solicited a false alibi from his employer during
the time of the murder;

had a revolver just days afler the murder;
Presence At Scene

matched the description of the man William
Smith saw coming from the location of the
victim’s body, just before Smith discovered it;

drove a car similar to the one that Smith saw
coming from the area of the body;

hung out and partied at an 1-435 overpass and
the victim was found dead 1/8 mile from an
1-435 overpass;

lied to the police when he said he had never been
to the victim’s apartment;

lied to the police about his whereabouts at the
time of the murder;

Possession Of Fruits Of Crime

tried to sell a diamond ring matching Diana’s just
days after she was murdered;

had a .22 caliber Ruger nine months carlier;

had .22 caliber ammunition;

Presence At Scene
statements placed him at the scene at or near the

time of the murder;

fingerprints were on his wife's car;

Inconsistent Statements and
Suspicious Actions

said he had not shot a gun in years and then
refused a gun residue test;

said he lost a key to a lock box on the dune
buggy and later the key was available;

admitted being in his wife's car the day of the
murder, but could not remember what for;

Possession Of Fruits Of Crime
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Reply Brief
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State’s Case after a
reasonable investigation

Inconsistent Statements

Witness Trial Testimony Initial Statements

Spurted Whi Johnson got out of truc!
Johnson Inside Truck saw blood as Johnson retur:

Martin

Wolfe aw Jab Through Windo Both got out of vehicles

Blax ung hand though
LSRG window; then Johnson got
out street

Both got out at the same

Friend .
time and fought

n remained in pickup.
(NAENGEN Did not see Black stick hand
through window

Johnson yelled at someone and
ut before injured

n got out of truc

jab through window

DNA - FBI’s Calculations of Statistics

Not Gen. Acceptable Generally Acceptable
PA  Com.
People v. Watson

State v. Hummert

ate v. Bloom

People v. Wallace

tate v. Anderson

State v. Alt

State v
People v. V

U. . Porter

People v. Barney
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DNA Chart

Deadman

Conneally 665

lin Deadman 2443
1lin 1,170,000.00 Deadman 2443
lin 18 00.00 Conneally 670
lin ,700.00 Mueller 843-48
lin 1,400.00 Mueller 842
lin ,250.00 Allen 2818
lin s 0 Allen

lin 50.00 Allen

lin 5.00 Allen

lin .00 Allen

lin .00 D’Eu

lin .30 Lavett

Jurors Who Served

Exposed to Publicity No Individual

Juror #
Questions

Newspaper

Graham Timeline

2/20/97 (sunrise) 2/28/97Graham "\ 2/25/97 Graham 2/28/97 Graham
Hine G says) 2/23/7 Walters tells police Walters ™\ tells police Walters tells police Walters
Walters killed found dead in store on Friday, in store on Friday, iin store on 11am,

2/21/97 2/n1/97 Thurs, 2/21/97

20 % months elapse
11/16/98 - e ’
: n i \
dzadyet Graham testifles Walters in ke

Graham tels police not sure store Wednesday or Thurs. Jury asks to see Graham

when Walters in store Police Report/Court
lling poli
Grabim soys retumed from m;’m?r;ﬂ“*;“;xﬁ refusesOnot admitted.
Mlinois Tuesday, 2/18/97

(Exs.I1,JJ,KK,LL,T:
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Provide Chart to Judges at
Oral Argument

PerWeor? iy

)
N

Videos

KNOW &
THELAW

57
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Manifest Injustice mc{SiIicﬂmd Prejudice

Nomaifestinjosiceand

No Strickiand prejudice ‘/—"

Nomtotipicetmt \
. \

Strckiand prejudice ~

Manifest injustice 2ad

Strickiand prejudice

Thus, such

\

jority of erors will

ot be plain error and will not prejudicial under Strickiand. See, ¢.5. Sidebotton,

Clemmons, and Nolan. Some ervors will be 50 prejudicial thatthey rise to plain exror and

satisy the Strickland s However,

jury's verdict - - but they

are prefudicial

o g, In

have.

butit could
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Comparison of Our Facts with Law

Callisor

DNA test offered to prove semen on
new mattress belonged to another, not
to Callison

Material because Sgt. Wi
determined the stain w:
Hobbs claimed the atta
happened

Shows actual innocence and that
another had sexual contact with Hobbs

Napue v. Illinois

Hamer important witness f¢
the state

Falsely testified no
consideration for testimony

Went to his credibility

apprised of other grounds
for impeachment of witne

ony denied Napue

Judgment Reversed

State v. Ferguson,
450 NE2d 265 (Ohio 1983)

Evidence offered to show witness not
credible, not to prove source of semen

Not material to consent issue,
evidence of sexual activity occurred 2
or 10 days earlier

ffered for impeachment, not to prove
Offered fi hment, not t
guilt or innocence

David Bell

Meg Boyles is important witness
for the state

Falsely testified about her
credentis

Went to her credibility

1tor did nothing to corr

apprised of other
or impeachment of

mony denied Bell
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Comply with Statutes and
Rules

MISSISSIPPI RULES OF
CRIMINAL PROCEDURE

—'

Office of:$ St‘t. Public Defender

Indigent Appeals Division

HISTORY

The Misissippi Office of Indigent Appeals was created by the Legistature in 2005 to provide legal
representaron on appealfor ndigent prsons convicte of felores but ot undor sentance of desth.
The office became operational and was fully staffed in January of following year, the
Nissisop: Logiature created a bl Dofender Traning Diiston uncer Irdigont Appeats 6 provide
ublic defenders. On July 1, 2011, Indigent Appeals, the Training.
and the Office of Capital Defense Counsel viere merged to become the Office of the State.

Public Defender.

“The appointment of the Indigent Appeals Division (1AD) is governed by MRAP Rule 6
There are two ways to have the IAD substituted as counsel for an appeal. 1) A motion to vithdraw s counsel can be filed with
+ith the request that 1AD be appointed as counsel, in which case IAD vil perfect the appeal. 2) Tial counsel
he appeal (by filing the notice of appeal, designation of record and certificate of m.npn«mwm then file
v with the appellate court and hav the IAD substituted as appellate counsel. This should be done as soon s
the case is docketad (please do not walt until the briefing schedule s issued),
ither instance, there neads to be a finding by the trial court that the defendant is indigent and the trial court must
authorize that the appeal proceed in forma pauperi. If you are retained trial counsel and need to vithdraw after the appeal is
perfected, contact us
Capes o sample motions e prvided belw for doload:Pesse ntityus rior to fling a moion t bttt Fyourmation
is filed i the appellate court, we vl pro with our entry of appearance form prior to any motion to vithd
Tequired by HRAP 46(0). Al pot sl tion, che Notios o Appea, besgnsia of the Rcord and Certficate f Complisnce
should be filed before requesting our substitution, The appellate court wil prapare its ovn order.
AP Rule 6, counsel v a alloved o ik remainunderacontinuin dutyto it th AD s needed. Tris
Usially oty requires  revew o the record n the cireut cleres offce before s st (o the appelate cou

Trial Court Motion Form and Order

10/28/2020

Be Intentional with every
word

table of
contents
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I. Blood Spatter Evidence Reveals
Stabbing Occurred Outside the Truck

II. Witnesses’ Prior Statements Show the
Fight in the Middle of the Street

III. Lawson’s Prior Statements Show a
Fight that Got out of Control, Not a
Deliberate Murder Deserving a Death
Sentence

I. Justice for Sale

I1. Jury Misled: Would Lopez Receive
Leniency for his Testimony

II1. Lopez Dominated and Controlled

Brandon

10/28/2020
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FORDF
WORKING WITE

VISIONARIES

SOCIAL CHANGE

B

Bryan Stevenson = “ N
CHALLENGING THE INJUSTICE .‘ '
OF POVERTY

§5 FORDFOUNDATION

Questions?

Melinda K. Pendergraph
Training Director, Missouri State Public Defender

573-777-997
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